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FrREe WILL DENIAL, PUNISHMENT,
AND ORIGINAL POSITION DELIBERATION

- Benjamin Vilhauer -

Abstract: I defend a deontological social contract justification of punishment for philosophers who
deny free will and moral responsibility (FW/MR). Even if nobody has FW /MR, a criminal justice
system is fair to the people it targets if we would consent to it in a version of original position deli-
beration where we assumed that we would be targeted by the justice system when the veil is raised.
Even if we assumed we would be convicted of a crime, we would consent to the imprisonment of
violent criminals if prison conditions were better than the state of nature but deterring enough to

prevent the state of nature.

Keywords: punishment, free will skepticism, original position, retribution, Kant, Rawls, deterrence
Submitted: 26 June 2023

Accepted: 4 November 2023

Published online: 19 April 2024

1. Introduction

I defend a deontological social contract justification of punishment for philosophers
who deny free will and moral responsibility (FW/MR). Even if nobody has FW/MR, a
criminal justice system is fair to the people it targets if we would consent to it in a ver-
sion of original position deliberation where we assumed that we would be targeted by
the justice system when the veil is raised. Even if we assumed we would be convicted
of a crime, we would consent to the imprisonment of violent criminals if prison condi-
tions were better than the state of nature but deterring enough to prevent the state of
nature. And even if we assumed we would be accused of a crime, we would consent
to an evidentiary standard low enough to allow a conviction rate sufficient to prevent
the state of nature. After explaining this justification, I contrast it with the public health
quarantine justification defended by Derk Pereboom and Gregg Caruso, and argue that
the former provides a stronger response to the using criminals as mere means objection.
Finally, I address the objection that denying FW /MR entails moral nihilism.
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2. A Deontological Punishment Contract for Deniers

The deontological social contract justification is founded in broadly Kantian and Raw-
Isian ideas about justice. These ideas are only broadly Kantian and Rawlsian, as they
diverge from the views of Kant and Rawls in important ways.? But they have a deonto-
logical core which distinguishes the justification presented here from other justifications
of punishment available to those who deny FW /MR (“deniers” henceforth), which typ-
ically have consequentialist foundations.? Social contract thinking plays a crucial role in
formulating the justification, but it also includes moral principles which are prior to the
contract and constrain the considerations to which we may appeal in contract bargaining.

The prior principles derive from a denialist view according to which there is a
personhood-based kind of desert which does not depend on FW /MR in the way action-based
desert does.* In other words, there are some ways we deserve to be treated just by virtue
of being persons, and we deserve to be treated in these ways irrespective of any claims
that might be made about how we deserve to be treated based on our actions. On this
view, personhood-based desert is as metaphysically and metaethically fundamental as
action-based desert, and its distinctness from action-based desert means that we deserve
things just by virtue of being persons even if we lack FW/MR. Thus the denial discussed
here does not undermine personhood-based desert.®

Derk Pereboom and Saul Smilansky disagree with this view of personhood-based
desert.® Pereboom acknowledges different kinds of desert, but holds that free will is
required for what he calls basic desert, and holds that desert for which free will is not
required (which he thinks can be derived from consequentialist considerations) is non-ba-
sic.” Thus his view appears to be that if we lack free will, then nobody fundamentally
deserves anything. Smilansky holds that non-trivial desert claims are action-based (or
“responsibility-based,” in his terminology). He allows that there is a minimum baseline
of well-being we deserve just because we are persons, but argues that when we fall
below it, our claims to deserve restoration of that baseline must be action-based.® He

2 Kant (1996); Rawls (1999).

* Some think we ought not call a practice “punishment” if it does not include retribution in its ju-
stification. I think it is hazardous euphemism to avoid this term when we seek to justify coercive
curtailment of wrongdoers’ liberty, whatever our justification may be.

* I do not endorse denial, but instead a skepticism according to which it is possible that we have FW/
MR, but we do not know if we do. However, I think skeptics are mostly in the same boat as deniers
when it comes to criminal justice, since retribution is unjust if we don’t know we have FW/MR, so
I leave this distinction out of the main text. Let me note in passing that I think even deniers should
acknowledge moral reasons for wrongdoers to feel remorse, since remorse is part of understanding
one’s wrongs, and can involve empathic care instead of self-retribution (Vilhauer 2023b).

> See Vilhauer (2009 and 2013) for more on personhood-based desert.

¢ Kant disagrees too. He thinks FW /MR is necessary for personhood (Kant 1996: 378). But his texts
also offer ideas for the revisionist Kantian view advocated here. He says, for example, that “every
rational being, as an end in itself, must be able to regard himself as also giving universal laws with
respect to any law whatsoever to which he may be subject; for, it is just this fitness of his maxims for
giving universal law that marks him out as an end in itself” (Kant 1996: 87). If it is just this that marks
him out as an end in himself, and being an end in himself suffices for being a person, then we have
a definition of personhood which does not refer to FW/MR.

7 Pereboom (2014): 2, 126-152.

8 Smilansky (1996): 159.
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illustrates this view with an example about air pollution. Smilansky argues that one
deserves clean air just because one is a person, but if one’s air is polluted, one deserves
compensation only if there is nothing one has done to deserve the pollution — that is, only
if the pollution does not derive from one’s own culpable actions, e.g., negligence in
burning too much garbage. Smilansky thinks the relationship he claims to find in this
scenario between personhood-based desert and action-based desert generalizes, such
that personhood-based desert can do no non-trivial moral work unless accompanied by
action-based desert claims.

Smilansky’s generalization does not hold, however, because there are things
we deserve as persons which we cannot cease to deserve no matter what we do. Any
human rights which are universal and cannot be alienated or forfeited are rights we
deserve to be accorded no matter how we act. Many laypeople as well as philosophers
hold that there are such rights. It is obviously well beyond the scope of this paper to
try to prove that there are such rights. Philosophers have debated about them for centu-
ries, and many of the questions about them have little to do with FW/MR. The way to
understand the argument of this paper is as an exploration of the implications of such
widely-accepted rights for denial and punishment. Personhood understood as a desert
base which is metaphysically and metaethically independent from action is the only
plausible grounding for such rights. Since deniers must reject action-based desert, they
must not treat targets of the criminal justice system as if they deserve to suffer for their
crimes. But the independence of personhood-based desert means deniers must still treat
targets in accordance with rights they deserve based on personhood.

Some may object that it is a distortion of the concept of desert to talk of deserving
rights — that the correct concept here is entitlement. There are three problems with this
objection. First, laypeople as well as philosophers do talk of deserving rights. Second,
“entitlement” is often used for things people claim not for fundamental moral reasons,
but instead for merely legal reasons which are morally arbitrary or even immoral. If I
have a legal contract that says I own the vegetables you have grown, I am in this sense
entitled to the vegetables even if your children are hungry and mine dine at gourmet
restaurants. Third, the objection misses the point. What is important for the present ar-
gument is the idea that there are personhood-based claims that derive from fundamental
deontological principles which are independent of FW /MR and constrain punishment.

The deontological social contract justification (DSC) does not claim that people
deserve to be punished just because they are persons. Instead, it claims that punishment
is fair if it does not violate the deontological constraints imposed by personhood.’ Per-
sonhood-based desert constrains punishment, but does not set an aim for punishment.
As explained below, the aim is incapacitation, along with whatever general deterrence
may be needed to avoid the state of nature, but this aim only has normative significance
because it arises from the rational consent of the punished. Thus the justification is fun-
damentally deontological despite having a consequentialist element.

? The DSC can acknowledge that even when its criteria for just punishment are met, a kind of unfair-
ness remains: an unfairness rooted not in human injustice, but in the tragedy of human nature and
the limits of the world. It shares features with the unfairness according to which some are afflicted
with illness when others are not.
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How exactly do targets of the criminal justice system deserve to be treated just
by virtue of being persons? It is at this point in the story that the justification draws
on contractualism. I take it to be straightforward to prompt the intuition that there are
personhood-based desert claims, but I do not claim that this intuition brings with it an
immediately clear inventory of our personhood-based desert claims. Historically, lay-
people as well as philosophers have typically believed in action-based desert, so there
has been no pressure to disentangle action- and personhood-based desert, and there is
no tradition to draw on. I rely on a modified version of Rawlsian original position de-
liberation (OPD) to illuminate what we deserve from the criminal justice system based
on personhood rather than action. OPD is sometimes criticized on the grounds that it
is hard to be very confident about what deliberators would choose in OPD, so theorists
can smuggle in assumptions that reflect their biases to get the outcomes they want. Here
are three reasons it is worth exploring despite this hazard. First, social contract thinking
offers the prospect of answering the mere means objection directly and in its own terms,
because of the way rational consent demonstrates that we do not use people as mere
means. Second, actual consent theories of rational consent (typically in the form of im-
plicit consent theories in the context of punishment) are vulnerable to the objection that
actual consent is morally significant only when agents with FW /MR act to give consent,
in a way that hypothetical consent theories like Rawls” are not (see section 4 for more on
this). Third, OPD should be of interest to deniers because Rawls himself recommends it
partly because it screens out undeserved inequalities.”

Rawls applies OPD to distributive justice, not criminal justice. The DSC extends
OPD to criminal justice."! The DSC is conditioned on Rawlsian distributive justice — a
criminal justice system chosen in OPD could only be implemented in society in a fully
justified way if the distributive justice system chosen in OPD is fully implemented in
society too.

In OPD, deliberators use maximin reasoning to select principles that make the
minimum (worst-off) social position as good as possible.? A disanalogy between distrib-
utive and criminal justice complicates DSC maximin reasoning. There is only one min-
imum position in distributive justice - the poorest. Criminal justice has two candidates
for minima, crime victims and the punished, and they compete for the worst-off position.
If punishment deters, then calibrating punishment to improve one position worsens the
other. Social and technological innovations might someday eliminate this competition.
Perhaps society will someday be ruled by laws so just that legitimate civil disobedience
will be impossible. Perhaps swarms of soft, sagacious nanodrones will apply persistent
gentle pressure to the limbs of everyone who begins to commit a crime, overwhelming

10 Rawls (1999): 86-89.

1 OPD justifications of punishment are found in Murphy (1973), Sterba (1977), Clark (2004), and
Dolovich (2004), but they rely on retributivist ideas which deniers cannot allow. Clark claims to offer a
non-retributive Kantian approach to punishment, but allows what he calls “negative retributivism” in
his account of why we should punish the guilty rather than the innocent, and denial rules this out. My
approach is based on a more general Rawlsian approach to social justice for deniers in Vilhauer (2009).
12 Rawls defends the risk-aversiveness of OPD as rational under uncertainty. This has been disputed (e.g.
Harsanyi 1975). However, Rawls also offers a separable defense of OPD as conforming to moral facts that are
prior to contract bargaining. I endorse the latter defense and am agnostic about the former.
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them with fatigue before they succeed. But if criminals and victims will compete for the
foreseeable future, then deniers must apply OPD in a way that is fair in view of the fact
that neither party deserves to suffer the consequences of crime based on their actions.
Rawls does not address such competition, so his account offers no guidance about how
to understand fairness here. One intuitive way of thinking about fairness in competition
is in terms of having an equal chance of being harmed and benefited.” Thus, in previous
work, I explored a model of fairness in OPD bargaining about criminal justice which
assumes a 50/50 chance of finding ourselves among those targeted by the criminal justice
system, and among potential victims, when the veil is raised.™* I continue to think this
approach has merits. Here, however, I will consider a model of fairness in which we are
certain to be targets of the criminal justice system (to be convicted or accused of crime)
when the veil is raised.” This allows OPD deliberators to work with only one minimum
position, the position of the punished.

How could it be fair to assume that we will certainly be targets when the veil
is raised, given that victims suffer terribly too, and compete with targets? After all, a
guiding principle in OPD is to bargain solely on the basis of self-interest. Assuming
we will be targets is in effect assuming that targets’ self-interests matter but victims’
self-interests don’t matter.

Two points about Rawls” conception of self-interest help us respond to this con-
cern about fairness. First, OPD uses self-interest as a heuristic device — it does not claim
that the only moral interests are self-interests.’®* OPD focuses on the self-interests of peo-
ple in the minimum position to ensure that the principles selected are fair to people in the
minimum position, because the social contract as a whole is fair only if it is fair to expect
everyone to consent. When the veil falls, it is often not in our self-interest to follow the
principles we choose behind the veil — when the veil falls, those principles are revealed
as obligations which we ought to accept for moral reasons, even if reluctantly. Second,
OPD involves a moralized and rationalized conception of self-interests, which Rawls
explains as interests in “primary goods...answering to [our] needs as citizens as opposed
to [our] preferences and desires.””” Primary goods include rights, liberties, opportunities,
and income and wealth."® Perhaps even malicious desires give people interests, such that
serial killers” desires to kill give them malicious interests in killing, but malicious interests
are not weighed in OPD. Since the DSC appeals to contractarian thinking to unpack the
implications of moral commitments which are prior to the contract, the moralization of
interests in OPD does not burden the DSC with additional commitments.

However, the point that self-interest functions as a moralized heuristic device
does not suffice to explain how OPD that weighs self-interests of targets but not victims

1 Rawls himself rules out probabilistic reasoning about social outcomes behind the veil, but his target
is probabilistic thinking based on assumptions about empirical distributions of outcomes in society.
If probabilistic reasoning is needed in the DSC, it must be derived from a priori moral ideas about
fairness under competition.

4 Vilhauer (2013; 2023b).

> [ was prompted to explore this new approach by John Lemos’ critique of the previous approach
(Lemos 2023: 177-192).

16 Rawls (1999): 128.

7 Ibidem: xiii.

® Ibidem: 79.
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could be fair. We need another key point to explain why it could be fair. When we de-
cide to punish people, we intentionally impose serious harm, and intentionally imposed
serious harm must meet a very high standard of justification. It might seem that there
is a parallel imposition of harm on victims when the criminal justice system fails and
crimes are committed. We probably have a duty to design a criminal justice system that
prevents victimization, and the occurrence of crime probably implies that we are failing
to fulfil this duty and in this sense allowing people to become victims. But the distinction
between intentionally doing and allowing is important in deontological ethics. Criminals
are the ones who intentionally harm victims. Law-abiding members of society do not
intentionally harm victims through the justice system.

The clearest way to be confident that we are justified in intentionally harming
people is to have an account that the people harmed would accept themselves if they
thought rationally about it, on the basis of their own reasons and nobody else’s. Many
doubt that consequentialist reasons of general deterrence suffice for such an account.
Why should I accept that I should be harmed merely as a means to benefiting others?
Retribution plays a key role in providing such an account in most theories of punish-
ment. If there are reasons of retributive desert, rational wrongdoers must acknowledge
that they deserve harm. But deniers reject retributive desert. Reasons of self-defense
are another candidate, and they are important in the Pereboom/Caruso public health
quarantine justification discussed later. But reasons of self-defense become weaker and
vaguer when offenders” immediate threats have been neutralized and they are under our
power, and it is at this point that the hard questions about punishment arise. The DSC'’s
reason is OPD consent. We can be more confident that OPD fairly models the consent
of the punished if OPD weighs only the interests of the punished. If OPD weighs the
interests of the punished and the interests of those benefited by punishment, then the
DSC is confronted with an objection parallel to the mere means objection: why should the
interests of people who would benefit from my punishment give me a reason to consent
to punishment? I do not claim to have established that the interests of those protected by
punishment do not matter at all for fairness. The point is rather that we can be especially
confident that we are not imposing unfair harms on the punished if we weigh only their
interests in OPD. Since intentionally imposed harm must meet an especially high justifi-
catory standard, it is worth exploring an account that makes us especially confident that
the harms we are imposing are fair. Below, I apply OPD in which deliberators assume
they will be targets of the criminal justice system to two kinds of targets: first, people
convicted of crimes, and second, people accused of crimes.

First, how would deliberators think about punishment if they assume they will
find themselves convicted when the veil is raised, and they will be among the punished
if any are punished? Will they consent to punishment? They will begin by interrogat-
ing the assumption. As mentioned, someday technological and social innovations may
prevent all crime and thereby abolish punishment. From our standpoint outside OPD,
we know our society is not post-crime. But in OPD, deliberators are ignorant about the
social and technological development they will find when the veil falls. They can hope
they will arrive post-crime, and will choose a principle that facilitates abolition. We
might worry that deliberators in fear of punishment would seize upon authoritarian
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measures that suppress crime but also liberty. But OPD prioritizes liberty in the prima-
ry goods pursued by deliberators, so it rules out authoritarian measures. As explained,
OPD is moralized in a way that deniers should endorse. Instead, deliberators would
choose a principle of investing as much social energy as possible in non-authoritarian
crime reduction measures as is compatible with meeting their other basic needs. Call
this the abolition principle, since it aims at the abolition of punishment as an ideal that
may someday become actual. Outside OPD, in today’s society, this principle implies an
obligation for social spending on non-authoritarian crime control. It may be beyond the
resources of the DSC to specify a spending plan with precision, but it would support
the development of innovative non-authoritarian social and technological crime-control
strategies, and pour money into already-available non-authoritarian crime reduction
measures: more jobs, education, public services, and voluntary therapy for people at
risk of committing crimes. This adds a supplement of social resources for people at risk
of committing crimes onto the share allocated to them by Rawlsian distributive justice.

However, deliberators would acknowledge that they may not arrive post-crime.
They know enough about human psychology* to know that a society with uncontrolled
crime is likely to have rising crime rates, and that rising crime rates can eventually lead
to a collapse into the state of nature and its war of all against all. Would they consent
to some form of punishment to control crime? Consenting would be in their interest if
punishment were preferable to the state of nature and necessary to prevent the state
of nature. Let us assume for the sake of argument that the penalties they consider for
societies which are not post-crime are the ones available today, such as execution, im-
prisonment, and assorted lesser penalties like fines.

Deliberators would not prefer death to the state of nature, so they would not con-
sent to a punishment system that includes execution as a penalty.? Deliberators” knowl-
edge of psychology would tell them that non-violent crime is much less threatening to
social order than violent crime, and they would be reluctant to consent to imprisonment
as a penalty for non-violent crime. But non-violent crimes erode social order if uncon-
strained. Lesser penalties like fines proportioned to wealth would provide significant
constraints. Since fines are clearly preferable to the state of nature, it is reasonable to
assume that deliberators would consent to them to control non-violent crime.

Deliberators” knowledge of psychology would also tell them that fines would not
suffice to control violent crime enough to prevent the state of nature. Deliberators would
therefore endorse imprisonment as a penalty for violent crime if imprisonment could
offer prison conditions preferable to the state of nature while still preventing the state of
nature. Deliberators would demand prison conditions better than those in contemporary
U.S. prisons, because they are probably not better than the state of nature. Deliberators

19 Ibidem: 119.

2 Kant endorses the death penalty for murder (Kant 1996: 474), because he is a retributivist and en-
dorses a principle of retributive equality (ibidem: 473). He appeals to retributivism to deny criminals
a “voice” in the social contract (ibidem: 476). He is wrong to be a retributivist, because he acknowled-
ges that we lack theoretical knowledge of the transcendental freedom that would make us morally
responsible (ibidem: 95), and his practical argument that we can infer from knowledge that we ought
to act in certain ways to knowledge that we are transcendentally free to do so (ibidem: 163-165) is
problematic. See below and Vilhauer (2024) for discussion.
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would want humane and secure conditions that included education, meaningful work,
voluntary therapy, excellent healthcare, regular visits from friends and loved ones, con-
tinual parole review to determine whether prisoners could be released without undue
risk of repeated violence, and ongoing post-release support to help people avoid new
violence.

In the interest of fairness to the targets of the criminal justice system, let us assume
that deliberators choose principles governing imprisonment based upon the assumption
that they will find themselves imprisoned when the veil is raised. Deliberators would
want prisons’ main goal to be the comfortable incapacitation of violent offenders, not gen-
eral deterrence. But they could not ignore general deterrence altogether. Saul Smilansky
has argued that deniers must acknowledge that it is unjust to imprison people who do
not deserve imprisonment based on their actions, and must therefore acknowledge a duty
to compensate them heavily during their imprisonment.” He argues that this compensa-
tion would make prison conditions so pleasant that they would become an incentive to
commit crime. While I do not agree with the entirety of this argument, I think it shows
that deniers cannot assume that prison conditions inevitably deter, and that deniers
need a moral reason to calibrate prison conditions to provide a deterrent sufficient to
prevent imprisonment from becoming an incentive to commit crime. Some deniers seem
to see the hospitable prisons of Norway as counterexamples to Smilansky’s argument.?
But this misses his point. Even Norwegian imprisonment is a profound deprivation of
liberty. If we reflect seriously on what we are inflicting on prisoners, we ought to ask
not only whether we should compensate them heavily during their imprisonment, but
also afterwards if they are released, when they must reintegrate into society and need
support. After intentionally depriving them of so much liberty, we should give them
a trust fund to help them if they can never hold down a job again. How much should
we put in the fund? Just enough to get by, or to be comfortable, or to live in luxury? If
deniers appreciate the deprivation we inflict with imprisonment, they should see that
it is not confused to wonder if we might owe them luxury. But it should not be hard to
see that luxury trust funds might create incentives to commit crime. If we take ethics
seriously, we cannot arbitrarily decree a limit to the desirability of imprisonment. We
need a moral reason to draw a line.

The moral reason offered by the DSC is OPD consent. OPD deliberators” knowl-
edge of human psychology would make them worry that excessively pleasant prison
conditions would accelerate a collapse into the state of nature rather than preventing it.
If their psychological knowledge is no more complete than ours, they would of course
see this as a matter requiring further empirical study. Potential criminals’ motivations
might turn out to be too causally isolated from prison conditions for limits on the desir-
ability of prison conditions to make a difference. So they would not choose a principle
that required prison conditions to be unpleasant if further study showed this had no effect.
But they would choose a principle that permits calibration of prison conditions for deter-
rence if it turns out that limits on prison desirability do deter — a principle that permits
calibration to a level of deterrence sufficient to avoid creating an incentive for crime, but

2 Smilansky (2011).
2 This point is in response to an objection from a reviewer.
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no higher. It is crucial to emphasize that conditions would not have to be unpleasant
in any absolute sense to provide substantial deterrence, only unpleasant relative to life
outside prison.”? Under the social conditions required by the DSC, life outside prison
would be much better for people at risk of offending than it is today, for two reasons
mentioned earlier. First, OPD criminal justice is conditioned on OPD distributive jus-
tice, so it entails that imprisonment could only be fully justified when OPD distributive
justice is achieved, and the incentives for crime which derive from distributive injustice
are absent. Second, the abolition principle supplements the social resources allocated to
people likely to offend, funding jobs, education, public services, and voluntary therapy.
These social conditions make life better for likely offenders outside prison, so it can get
better inside while still deterring. It seems quite plausible that, under these conditions,
general deterrence sufficient to avoid the state of nature could be maintained despite
making prison conditions dramatically better than the state of nature.

General deterrence inevitably uses the punished as means, but their consent
demonstrates that they are not used as mere means. Further, the punished and the people
protected by punishment use each other as means reciprocally. Both parties seek a life
better than the state of nature. The protected pursue this end by using the punished as
means to general deterrence. The punished pursue this end by using the protected as
means for generating the social resources necessary to provide the best prison condi-
tions compatible with general deterrence and sufficient to prevent the state of nature.
Thus there is a sense in which the competition between the punished and protected is
not fundamental after all.

Next, consider the standard of evidence for conviction. Here, to be fair to targets,
we must ask deliberators to make a different assumption: that they have been accused
of a crime but not yet convicted. Will they consent to a standard of evidence that makes
conviction possible? They would prefer not to be convicted, so it might seem that they
would not. But they will understand the need for crime control to prevent the state of
nature in the same way the deliberators considered earlier do. So it would be irrational
for them to choose a standard of proof that is impossible to satisfy. They would choose
a principle that sets the standard low enough to allow a conviction rate sufficient to
prevent the state of nature, but no lower. The proof beyond reasonable doubt standard, as it
is applied in the nations that endorse it, allows enough convictions to prevent the state
of nature. So deliberators would not choose a standard lower than reasonable doubt.
Would they choose a standard higher than reasonable doubt? Some interpretations of
the reasonable doubt standard make it extremely high. Justice Brennan, in In re Winship,
says it demands “utmost certainty.”** Laurence Tribe says it requires “as close an ap-
proximation to certainty as seems humanly attainable in the circumstances.”? On Alex
Stein’s interpretation, “[a] legal system may justifiably convict a person only if it did its

2 It of course does not make sense to aim at perfect deterrence, since that will not be possible without
social and technological innovations like those that would make for a post-crime society. In circum-
stances like those of contemporary society, we must assume that the motivations of at least some
potential criminals will be too causally isolated from prison conditions for such conditions to make
a difference, due e.g., to ignorance, mental illness, or the strength of their desires to commit crime.
# US Supreme Court (1970): 364.

# Tribe (1971): 1374.
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best in protecting that person from the risk of erroneous conviction and if it does not provide
better protection to other individuals.”?* These remarks suggest that the reasonable doubt
standard demands a probability close to 100%. It is hard to see how a higher standard
could allow enough convictions to prevent the state of nature. So deliberators would
not choose a higher standard.

3. The Quarantine Justification and the Mere Means Objection

The mere means objection is an important objection to consequentialist justifications
of general deterrence.” If our rationale for punishing criminals is just that it produces
the good consequence of general deterrence, we are using criminals as mere means to
social ends. The DSC has a strong response to this objection. The Kantian test for wheth-
er we treat someone as a mere means is whether they would rationally consent to the
treatment. The argument that we would rationally consent to punishment even if we
assumed we would be convicted forms the core of the DSC. This response is stronger
than the one offered by the public-health quarantine justification, which is defended by
Derk Pereboom and Gregg Caruso in joint papers as well as independent papers and
books.” The prison conditions advocated by Pereboom and Caruso have a great deal in
common with those advocated here, indeed, so much that one might wonder whether
their principles of imprisonment might be those selected in the original position. If this
is right, then the DSC might serve as a deontological scaffolding for their view, and it
might be a useful and interesting scaffolding to have even if that were its only contri-
bution. But I do not think this is the case, because the views handle deterrence and the
mere means objection in different ways.

Pereboom and Caruso hold that the right to self-defense justifies quarantining
carriers of dangerous diseases despite the fact that they do not deserve to be sick. They
draw an analogy between quarantining the sick and imprisoning the violent, and argue
that we have as much right to imprison the violent as we do to quarantine the sick, even
if the violent do not deserve imprisonment. As I understand their view of ethics as a
whole, it is predominantly consequentialist. Smilansky agrees.” However, they hold that
the quarantine justification is not consequentialist because they hold (A) that the right to
self-defense need not be understood consequentially, and (B) that their justification offers
sufficient protection of criminals’ rights not to be treated as mere means. (A) is correct,
though positing non-consequentialist rights within a predominantly consequentialist
theory can be questioned on grounds of parsimony. (B) is problematic because their
account of the right not to be used as a mere means is puzzling.

Pereboom’s position on the right not to be used as a mere means has evolved. In
Free Will, Agency, and Meaning in Life, he holds that people who I “harm in self-defense”
are “being used merely as a means,” and though this is a moral concern, it is “outweighed
by the right to harm in self-defense,” so long as “the harm inflicted is the minimal amount

% Stein (2005): 175.

7 This section adapts some remarks from Vilhauer (2023b).

% See e.g. Pereboom (2001; 2014; 2021); Caruso and Pereboom (2020); Caruso (2021).
¥ Smilansky (2019).
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reasonably required.”*” But in non-consequentialist moral theories, the right not to be
used as a mere means is typically understood to be absolute, not as a right that can be
overridden. From the Kantian perspective, using people as means is never permissible,
unless they would rationally consent, in which case they are not treated as mere means.
The DSC demonstrates this with respect to punishment.

More recently, Pereboom and Caruso hold that using people as means without their
consent only requires a special justification if we use them manipulatively toward ends oth-
er than self-defense, such as general deterrence.” They claim that the quarantine analogy
yields what they call “free general deterrence,” that is, general deterrence from which we
can benefit without taking on any obligation to provide a moral reason for using people as
means. They think almost nobody wants to be quarantined, so quarantine inevitably pro-
duces deterrence as a side effect, and think the same is true for imprisonment. However, as
John Lemos and I have argued in different ways, quarantine does not inevitably deter.”? The
COVID-19 era showed that many are not very distressed by quarantine, especially when the
authorities send checks that allay income anxiety. The argument from Smilansky discussed
earlier shows that when the authorities constrain people’s freedoms, they have an obligation
to compensate them.* So the authorities have an obligation to send people checks when
quarantine is imposed. But problems would arise if checks got too big. Excessive checks
would give people at low risk of serious illness (because they are youthful or hardy) an
incentive to intentionally expose themselves to pathogens in order to get quarantined and
paid. This would make quarantine ineffective. The authorities would need to ensure that
checks were big enough, but not too big. This might seem to raise no moral concerns. Some
might see any checks at all as mere largesse, a matter of supererogatory generosity, and
might therefore suppose the authorities could limit checks as they wished without provid-
ing a moral reason for the limit. But this is a mistake, because the checks are an obligatory
response to the authorities’ constraints on liberties, and the authorities must therefore have
a moral reason for setting limits. Said differently, quarantine practices must be calibrated
to make life in quarantine as pleasant as possible while still making it unpleasant enough
to deter people from intentional exposure. We need a moral reason to do this, and the kind
of moral reason we need is quite precisely a reason for general deterrence. This shows that
general deterrence does not come as a free byproduct - we cannot justify effective quaran-
tine without justifying general deterrence.

If the analogy Pereboom and Caruso draw between quarantine and punishment
holds up, then justifying effective punishment also requires justifying general deter-
rence. Arguments earlier in this paper also show this to be true. But here is an example
to illustrate the point. Suppose I am a prison warden, and my goal is merely to detain
violent offenders in comfortable conditions. Suppose I believe I am not entitled to aim
at general deterrence, since I think calibrating prison conditions for general deterrence

% Pereboom (2014): 167.

1 Caruso (2021); Pereboom (2021); also see Shaw (2019).

2 Lemos (2016); Vilhauer (2019). Both draw on arguments from Smilansky (2011).

% Pereboom responds to Smilansky by noting that theorists who reject basic desert (which is equiv-
alent to what is called “action-based desert” here) see “no basic desert requirement to compensate”
the detained, and that consequentialists see no reason to compensate them heavily (Pereboom 2014:
172-173). But this response is inadequate if deniers should question consequentialism and not every-
thing we fundamentally deserve is action-based.

W W
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would nonconsensually and impermissibly use the imprisoned. Now suppose I dis-
cover that conditions are producing general deterrence as a side effect. Perhaps general
deterrence comes for free until I discover this, since I did not intend to create general
deterrence. But upon discovery, it is no longer free: my belief about the impermissibility
of calibrating conditions for general deterrence gives me a reason to improve conditions.
If I wish to preserve general deterrence, I need a justification of general deterrence. I
could appeal to the DSC to show why people would rationally consent to being used for
general deterrence, or I could appeal to consequentialism and argue that it is permissible
to nonconsensually use people for general deterrence after all.

In response to considerations like this, Pereboom now endorses a view that sup-
plements free general deterrence with a straightforwardly consequentialist argument for
general deterrence,* and holds that even nonconsensual, manipulative use is consistent
with people’s right not to be treated as mere means® so long as they are not treated too
severely.* This distorts the right not to be used as a mere means. Caruso still holds that
the only general deterrence we should endorse is free general deterrence.” But there is no
free general deterrence, so appeals to it obscure a justificatory burden that punishment
theories must bear. The DSC can bear this burden.

4. Avoiding Moral Nihilism

Some may object that deniers must deny morality altogether, and accept moral nihilism.
If this is right, then deniers’ efforts to justify punishment (or anything else) founder in ab-
surdity. This objection may be at its sharpest when it addresses moral theories (like the one
advocated here) which understand moral reasons as propositions about what agents ought
to do, and it focuses on the widely-accepted “ought implies can” principle (OIC), according
to which it can only be true that I ought to do x if I can do x. It is natural to understand
deniers’ position as radically diminishing the range of things we can do. Determinism
entails that there is at most one action which it is physically possible for an agent to take
at any given time, and deniers typically think this entails that there is at most one way a
deterministic agent can act at a given time. Deniers also typically think indeterministically
caused actions are not under our control in the deep sense necessary for it to be true that
we have alternative possibilities of action in the way that matters for free will and moral
responsibility. Deniers who hold these views but wish to preserve OIC as well as the ba-
sic principle of deontic logic that says agents sometimes do things they ought not do are
threatened with the objection that, on their view, alternative possibilities are not accessible
in the way that is necessary for it to be true that we can do anything but what we actually
do, and that it is therefore false that we ought to do anything we do not actually do.?®

3 Pereboom (2021): 91, 102.

% Ibidem: 95.

3% Ibidem: 85.

% Caruso (2021): 312.

% Some hold that failing to do as one ought entails blameworthiness (FOEB). See e.g. Dahl (1967).
Deniers who accept “oughts” must reject FOEB. But FOEB proponents must acknowledge FOEB to
be a much less fundamental feature of deontic logic than the feature according to which agents some-
times do things they ought not do. Deniers can preserve this more fundamental feature. There are
reasons to doubt FOEB that have nothing to do with denial. FOEB implies that we cannot act when
moral dilemmas obtain without blameworthiness.
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Deniers can respond by rejecting OIC. One prominent OIC rejecter is John Martin
Fischer, a semicompatibilist who holds that moral responsibility is compatible with deter-
minism even if alternative possibilities that support OIC are not.*’ If semicompatibilists
can reject OIC, then why not deniers? It may, however, be more attractive for deniers to
find a way to accept OIC. We arguably cannot deliberate about how we ought to act at
some point in time unless we believe we can act in alternative ways at that time. Deniers
can accommodate this deliberation requirement as well as OIC by adopting an epistemic
interpretation of the “cans” needed to ground “oughts.” According to this view, there are
(at least) two different senses of “can” necessary in the free will debate, which correspond
to different kinds of accessibility of alternatives. The “can” that matters for FW/MR is
accessibility in action. The “can” that matters for OIC is accessibility in deliberation. On the
epistemic interpretation, alternatives need only be epistemically available to be accessi-
ble in deliberation: to say that I can do x is to say that, to the best of my knowledge, it is
possible that I will do x.*’ On this interpretation of “can,” it remains true that I can act in
alternative ways at any future time of action no matter what metaphysics of accessibility
I accept, so long as I make reasonable assumptions about the limits of my knowledge
about my future actions.* Even if determinism is true, it is quite unlikely that we will
ever be able to predict how we will act in any detail, given the vast number of variables
that would have to be measured. Theories are simpler when they do not multiply senses,
but different senses of “can” are necessary in different contexts, in ordinary language
as well as in philosophy.*

Objectors may now argue that even if the epistemic approach to “can” has some
merits, it cannot plausibly support the “ought” claims about rational consent which
are fundamental for the DSC. Objectors may point out that giving consent is an action,
and argue that it could only be legitimate to treat an agent in some way x based on the
claim that he would have rationally consented to x if it is the case that he actually could
have rationally consented to x, in the sense that I called accessibility in action just above.
This would imply that rational consent can only have the significance the DSC requires
if possible worlds in which agents give rational consent are available to them with the
same kind of accessibility which suffices for FW/MR. If this reasoning is sound, then
deniers have no principled way to bring in rational consent without bringing in FW/
MR too, and thereby giving up on denial. But it is not sound, because rational consent
matters even if it is entirely hypothetical, entirely a matter of counterfactual consent that

% Fischer (2003).

4 For discussion, see Pereboom (2001): 137.

41 If “cans” are based only on agents’ ignorance about what they will do, then if an agent acts in

a way she prospectively believed she ought not act, her belief is threatened with retrospective
falsification. Retrospective falsification does less damage to deontic logic than the elimination of
“oughts” from practical reasoning altogether, so it is worthwhile for deniers to preserve “oughts”
even at the price of retrospective falsification. But retrospective falsification can arguably be avoid-
ed by time-indexing ought claims. Skeptics like myself, who hold that alternatives may be accessi-
ble in action but we just don’t know, have a stronger defense against retrospective falsification than
deniers (Vilhauer: 2023a). But since skeptics and deniers are mostly in the same boat when it comes
to criminal justice, I leave this issue out of the main text.

42 Ben Schwan argues that “the truth of an ability ascription depends on an (almost always implicit)
characterization of the relevant possibility space” (Schwan 2018: 703).
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would have been given under different circumstances. Suppose a cult kidnapped and
enslaved our friend, and brainwashed him to be content with his enslavement. Suppose
the brainwashing is so complete that he not only does not but also cannot consent to
deprogramming therapy in the actual world. Suppose his thinking in the actual world
is so deeply irrational that a world in which he rationally consents is not accessible to
him in action or in deliberation, no matter what metaphysics of alternatives we adopt.
It is nonetheless clear that he would consent to deprogramming therapy if he thought
rationally about it, and this contributes to justifying the belief that we ought to coerce him
into deprogramming therapy. Rational consent fits into the DSC in a parallel way. Since
rational consent matters even when it is entirely counterfactual, deniers can incorporate
it into their ethics without endorsing FW/MR. Appeals to entirely counterfactual rational
consent should be scrutinized more closely when made in a justification of punishment
than when made in a justification of liberating someone from slavery, since punishment
is a serious harm and liberation is a benefit, and justifications for serious harm bear a
heavy justificatory burden. But the modal structure of the appeal is the same, and it
stands up to scrutiny. If the appeal fails, then I think it must be for reasons other than
its modal structure.

5. Conclusion

OPD deliberation which assumes we will be targets of the criminal justice system gives
us high confidence that we can justify a criminal justice system with a reasonable doubt
conviction standard and prison conditions deterring enough to prevent the state of
nature. But as discussed, there is room for debate about whether the criminal justice
system we endorse under the assumption that we will be targets is fair to the people the
criminal justice system should protect. I have not argued that it is fair to them. Instead, I
have argued that we can be especially confident that we will not treat targets unfairly if
we follow the principles to which we would consent under the assumption that we will
be targets. A model of fairness in which OPD deliberators weigh interests of both the
targeted and protected may justify a more stringent criminal justice system, one which
deters more crime through more unpleasant prisons than those described here, and uses
a conviction standard lower than the “reasonable doubt” standard as interpreted here
(which demands a probability close to 100%). The arguments in this paper imply that we
can have less confidence that such a system is fair to its targets. But as far as the argument
here is concerned, it may be fair to its targets despite our lower confidence. However,
critics of free will denial sometimes argue that deniers cannot justify punishment at all,*
and sometimes argue that deniers must endorse practices that strike our moral intuitions
as excessively punitive.* So it is valuable for deniers to have a justification which offers
high confidence that we can treat targets fairly despite treating them stringently enough
to avoid the state of nature.

# E.g. Smilansky (2011).
“ E.g. Lemos (2023), especially chapters 7 and 8.
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